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Ie CASE of the Reſpondents. 


SI Oe e H E Pariſhof Great Cheſham, in the County of Bucks, con- 
== IG fiſts of two diſtin Rectories Impropriate ; the one called Che- 
bam Leiceſter, and the other Cheſham Wooburn: And with- 
in che Rectory of Cheſham Leiceſter is a Chappel of Eaſe 
called Latimers, which has the Tythes of certain Cloſes 

= within the Lordſhip of Latimers for its Maintenance; 

and the Lords of Latimers have been accuſtomed to ap- 
point a Clerk to be Chaplain of the ſaid Chappel. 


T7 COPY 


I H E Appellant being abont the Year 1703, appointed Chaplain of the 
Ween faid Chappel of Latimers, ſoon after ſet up a Claim ſometimes to five, and ſome- 
(Clin times to four Quarters of Wheat, and at other times to eight Pounds per An- 
— num, to be Yearly payable to him as Chaplain of Latimers, out of the Rec- 
kay f tory Impropriate of Cheſham Leiceſter, and by ſome Means or other procured 
eight Pounds per Annum to be paid him by Robert Gainsford, the then Je- 


. nant of the ſaid Rectory, for four or five Years afres be get beam Chaplain. 
But it js ſuppoſed, that this Payment was either made without the Knowledge 
of Sir Paul Whichcote, the Reſpondent Sir Francis Whichcote's:Father, who 
was then ſeized of the ſaid Rectory, or ſufſered by him to be paid to the Ap- 
pellant, as a Gift or Charity, and not as due of Right; Sir Paul being of a 
very Charitable Temper, and a great Benefactor to the Clergy; and therefore 
very likely might permit the Appellant to receive this Money upon his promi- 
onen ſing to make his Right afterwards appear. But the Appellant failing to make 
qut his Right in the Year 1708, this Payment: was diſcontinued, left Cuſtom | 
ſhould make a Right to the Appellant: which he had not before. 

x JJV % . wot 0:5 1:70 | 
Pains AND though a Sum of twenty-frve Pounds was afterwards left in the 
war of Tenant Robert Gainsford's Hands, on account of the Claims of the Appellant ; 
De yet that was not to be paid to the Appellant unleſs he ſhould. make out his 

Title thereto ; and the ſaid Robert Gainsford, the then Leſſee of the ſaid 

Rectory /Impropriate, and who and his Father had been Tenants of the ſaid 

Rectory for , upwards of ſixty Years, and therefore well acquainted with. its 

Rights and of all Payments iſſuing out of it, was ſo well ſatisfy'd that the 
Appellant's Demands. were groundleſs, that he gave a Note to the ſaid Sir Pau 
eln. WVhichcote, bearing Date the third Day of December 1713, by which he pro- 
kid 2x 1. miſed to pay the ſaid twenty-fixe Pounds, to the Chaplain, if it ſhould be 
"5 dir, made appear that he was entitled to the ſame, and indempnify and ſave harm- 
 lef6 the above- mentioned Sir Paul Whichcote, of and from the Payment there- 
of, and of and from all Damages, Coſts or Charges, for or by Reaſon of the 
Non- payment thereof; and if it ſhould not appear to be due to the aid 
Chaplain, that he would pay the ſaid Sum of twenty- five Pounds to the ſaid 
Sir Paul, his Executors or Aſſignnsss. 1 pay 


: 


Ws. AND the Appellant having made no Proof of his Title to the ſame, the 
v » th laid 25 J. and other Arrears thereof were ;afterwards paid to the Reſpondent 
Fru. Sir Francis Whichcote, in February 17$9, and the above Note cancell'd, 


qu 651 


81 Pa Whichcate was ſeized of this Reftory for upwards of forty 


Sir Paul Whichcote, Fears, and did not die till the Year 1721; and Gainsford, who had for a 


lived till 1721, and 


Gainsford 4% 1719, long time been Tenant as aforeſaid, did not die till the Year 1719. But in 
| — 25 _ their Life-times the Appellant did not think fit to commence any Suit, or uſe 

| any Means to. eſtabliſh his pretended Right; being ſenſible that from the Know. 
: ledge they had of the Matter, it would be frnitleſs: And the ſeveral Stewards, 
who acted under Sir Paul, in receiving the Rents of this ReQory, and who 
knew. whether any Paymerits of Wheat or Money had been made thereout, or 


not, to the Chaplains of Latimers, being allo dead before this Suit was com- 


menced, was another Adyantage the Appellant gained by this Delay. 


SIR Paul Whichcote and Gainsford being both dead, and the Reſpon- 


Tricky Termur7zh, . : 
Anellants Billtn dent Sir Francis young and unacquainted with the Nature of the - Appellant's 
able, his Right t Demands in Poflefſion of this Rectory, the Appellant exhibited his Bill in the 


. Court of Exchequer, againſt the ſaid Reſpondent Sir Francis Mhichcote, and 


* Ann Harding Adminiſtratrix of the ſaid Gainsford, to eftabliſh his Right to 
the ſaid five Quarters of Wheat, and for the Arrears thereof, and by his Bill 
founded his Claim thereto, on a pretended Compoſition or Agreement made 
the fourteenth of King John, between the then Lord of Latimers, and the 


The Appellant's Clain Abbot and Convent of Leiceſter, by which he pretended it was agreed that the 


E on a 28 Chaplain of Latimers ſhould have five Quarters of good Wheat yearly, out 
Lig sohn. of the Grainge of the Abbot of Leiceſter: And on a Decree in the Court of 
Decree in Chancery, Chancery, the 25th of January 1633, obtained by Richard Balam then 
. Chaplain of Latimers, againſt Thomas Aſhfield, who he pretends was then 
Impropriator of Cheſham Leiceſter, under whom the Reſpondent Sir Francis 
claims, whereby he pretended it was decreed that the faid Thomas Aſhfield, 


his Heirs and Aſſigns ſhould' pay to the then Plaintiff, and his Succeſſors for 


ever yearly, the ſaid five Quarters of Wheat, and upon Cuſtom and Uſage, 
pretending by his Bill that the fame, or four Quarters, or eight Pounds per 
Anm in Lieu thereof, had been conſtantly paid to his Predeceſſors. 


De Reſpondent's TE N. A. e Reis put in his Anſwcr (and thereby ſet 
Whichcote:sA*fer- forth his Caſe to the Effe@ aforeſaid) and denied the Appellant's Right, or 
that any fuch Compoſition or Agreement had becn eyer made, or that any 
Wheat, or Money in lieu thereof, had been conſtantly or ever (excepting to 
the Plaintiff for five Years as aboye-mentioned) paid by his Anceftors to his 

Knowledge or Belief. A | Eh 


Bill of Rewiwor on AFTERWARDS (the faid Ann Harding being dead) the Appellant 
8 * 5 revived the ſaid Suit againſt the Reſpondent ohn Harding her Executor, 
ow 55 ho Reſp who put in his Anſwer ; and inſiſted, that if it ſhould appear the Appellant 
| a ven Harding yas entitled to the ſaid five Quarters of Wheat, the Arrears thereof ought not 
Per eee, to be paid by him, but by the Reſpondent Sir Francis, as the ſaid Garnsford 

| and Ann Harding had paid the ſaid Sir Francis all the Arrears of Rent due 


for the ſaid Rectory. 


TH E Appellant having replied, and Iſſue being join'd, the Appellant 
examined ſeyeral Witneſſes, in order to prove the Uſage or Cuſtom of Payment 
of the ſaid five Quarters of Wheat or Money in lieu thereof; but no Wit- 
neſſes were examined on the behalf of the Reſpondents. 


THE Appellant's Evidence conſiſted chiefly of a General Report and 
Hearfay, which (as it was above twenty Years from the Time of ſtopping this 
pretended Payment, to the 'Time of Examination of Witneſſes) might have 
been raiſed and propagated by the Appellant himſelf ; the Appellant living 
in the Pariſh, and the Reſpondent at a great Diſtance from it. 


26th Nov. and 4h TH E Cauſe came on to be heard before the Barons of the Exchequer,when 


or LE Men, the Appellant did not offer to produce any Proof of the pretended Compoſition 
14th King John, or that the Re of Cheſham Leiceſter was the Grainge 


Law directed. | 
of the Abbot of Leiceſter; and he hnnſelf found his Proof of the Uſage fo very 


inſufficient, that upon the ſecond Day of Hearing, his Counſel only prayed for 


aTryal at Law, that the Appellant might be at Liberty to proye his Right. _ 
; e 
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the Barons were pleaſed accordingl 3 refor it to u Tr | hat 
at the then next Aſſizes for the Cen of Bucks, on ly ing Bro | 
five Quarters, or any other, and what Quantity of Wheat, had been antient! 
and yearly due and payable by the Tmpropriator or Impropriators of Cheſhy 4 
| Leiceſter, or by his or their Tenant or Tenants, to the Chaplain of Latimers 
for the Time being; and whether any, and what Sum of Money, had been yearly 
a in licu thereof, by the ſaid Impropriator or Impropriators, or his or their 
enant or Tenants, to the Chaplainof Latimers for the Time being : And that 
after the Tryal had, ſuch further Directions ſhou'd be given, as ſhoud be Juſt. 


ia fr THE Appellant was fo far from being diſſatisfy'd with the fai 
wat: that inſtead of Appealing therefrom, he deliver a Dn INE 15 
a Tryal of the ſaid Iſſues directed by the Court of Exchequer at the laſt Lent 
Aſſizes for the County of Bucks ; where, after a full Hearing, and to the Satis- 
faction of the Judge of Aſſize, the Jury brought in a Verdict for the Ref; pondents. 


a M O N the hearing the ſaid Cauſe on the Equity reſerved, the ſaid Cour 
Bl, di <P, ES. | 2 | . f 
hd Exchequer diſmiſſed the Appellant's Bill with Cofts, both at Law and in Fquity. 


FROM which the Appellant has Appeal'd to your Lotdſhip's, for that the 

laid Court of Exchequer refuſed to read 2 Ae and =o: 52a 85 
ſaid Court of Chancery, in the ſaid Cauſe between Richard Balam and Thomas 

Aſvfield; and inſiſts, that if the ſame had been read, it would have made out 
the Appellant's Demands, and that then no ſuch Ifſues ought to have been di- 
rected, but that he ought to have been decreed the ſaid Wheat and the Ar- 

rears thereof. 1 | . 


BUT the Reſpondents humbly conceive, That the ſaid Decree and 

Proceedings in the Court of Chancery, ought not to be read in 
Evidence againſt the Reſpondents, and that the ſaid Decrees of the 
Court of Exchequer are juſt and proper, for the following Reaſons 

(amongſt others.) BE 5 


. FOR that it is the conſtant and known Practice or die 1everal Courts of 
; Law and Equity, not to permit any Decree or Order made in any Cauſe in 
any other Court, to be read as Evidence, without firſt producing the whole Pro- 
ceedings in ſuch Cauſe, that the Court may be inform'd upon what Foundation 
ſuch Decree or Order had been made, and whether the ſame had been fairly 
obtain d upon Defence and Debate of the Matter, or by Surpriſe or Ex parte. 
And the Appellant did not produce any Anſwer of the ſaid Defendant Aſhfield; 
and there being no Recital in the Decree, the Court could not be inform'd by 
any Thing but the Acts of the then Haintiff, what was the Matter then in 
Diſpute, whether the ſaid Thomas Aſpfield was at that time Impropriator 
of Cheſham Leiceſter, or whether he gut in any Anſwer, or made any De- 
fence, or whether the ſaid Decree had & fairly obtained. 


ech, FOR that it would have been unjett in the ſaid Court to have permitted 

2 a Decree made againſt the ſaid ThomaY,Aſhfield, to be read againſt the Re- 
ſpondent Sir Francis Whichcote, as a Purchaſer of the Rectory impropriate of 
Cheſham Leiceſter under him, without the Appellant's firſt ſhewing that the 
faid Thomas Aſbfield was, at the Time of making the ſaid Decree, ſeized of the 
Rectory impropriate of Cheſham Leicgffer, and that he was apprized of the ſaid 
Suit, and had put in his Anſwer, and made his Defence. | 


, FOR that if the ſaid Court had permitted the ſaid Decree in Chancery 
do have been read, the ſame being againſt the ſaid Thomas Aſbfield, would 
JJ have been no Evidence againſt the Reſpondents, or Charge upon the Rectory, 
without ſhewing, that the ſaid Thomas Aſhfield was at that Time Impropriator; 
and the ſame having been obtain d near a hundred Years ſince, the Appellant 
ought to have ſhe wd a Submiſſion thereto, and a Continuance of Payment, by 
the ſeveral ſucceeding Impropriators, to the ſeveral ſucceeding Chaplains, in 
order to have eſtabliſh'd his Right thereby: Which, as he fail'd to do, the Re- 
ſpondents conceive, that if the Court had permitted the ſaid Decree in Chancery 
to have been read, yet the directing the ſaid Ifſues would have been in this 
Caſe very proper, and the moſt the Appellant could have expected. And if 


Har 


Fourthly, 


Ta) 


that Decree had been proper Evidence in Equity = it would have been ſo at 


Law, and he migfit have made uſe of it, and had the full Benefit of it at the 
Tryal: But as he did not attempt to read it there, from a Senſe that it was 
not proper Evidence, ſo he does not in the leaſt n of any Injuftice done E 


11 e Cn a ENT «SANT Evidence. 
FO R chat the direQing Ines; touching Matters of Fact, whats the 
Court is in Doubt, is what is uſual in the like Caſes, and proper to inform 
the Court of ſuch Matters as are neceſſary to be aſcertain d: And the faid 
Court having directed ſuch Iſſues in this Caſe which have been found againſt 


N 


* 
4 


the Appellant, the Reſpondents therefore humbly hope, and inſiſt, That the De- 


[Neb 


cree of Diſmniſſing the Appellant” 8 Bill with Coſts is right. 


WHEREFORE for cheſs Wy divers other Reaſons,” the Re- 
* ſpondents humbly hope, That your 2 Will be pleas 4 to Dif- 


miſs. rhe Appeal with Cofts. 


P. Takia 
D. Ryder. 
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